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European social security law – or social security coordination law – has been evolving for over 60 years. In fact, Regulations Nos 3 and 4 of 19581 concerning the social security of migrant workers were among the earliest EEC regulations.2 These two Regulations were replaced by Regulation (EEC) 1408/713 and later by Reg. (EC) 883/2004.4 

The legal basis for the coordination rules in the sphere of social security is the freedom of movement of workers, one of the founding principles of (initially) the EEC and now the EU. The purpose of social security coordination is set out in Art. 48 TFEU. Guaranteeing the right to social security when the right to freedom of movement is exercised has been one of the EU’s major priorities. To achieve this, social security measures were adopted that prevent EU citizens who work and reside in a Member State other than their own from losing their acquired social security rights.

In a nutshell, social security coordination law can be described as the sum of all legal provisions, rules and principles that aim to remove social security barriers that could prevent an individual from exercising his/her freedom of movement.5 Coordination seeks to “deterritorialize” national social security law; it aims to “adjust social security schemes in relation to each other (…) in order to regulate transnational questions (..) and to protect the social rights of persons in case the facts of their circumstances are not limited to one State”.6 Coordination thus implies that the differences between national systems continue to remain in place in contrast to “harmonisation”.

European social security law – the coordination of social security law – has been continuously evolving over the years. The purpose of coordination has shifted focus from the free movement of workers towards the free movement of persons – more specifically towards “persons who are or have been subject to the legislation of one or more Member States” – Art. 2 (1) Reg. 883/04.7 The CJEU’s judgements have played a key role in the development of coordination law; by ensuring a uniform interpretation of EU law in all Member States, the legal concepts the coordination mechanism is based on – and which national legislators might otherwise interpret very differently – can be consistently applied across the Union. 

In recent years, new forms of employment and mobility have emerged and have rapidly spread across Europe. The concept of “migrant worker” might have been unambiguous in the 1960s to 1980s, as may have been the notion of “standard employment”. Today, however, the workplace, movement between Member States as well as social security have become more “fluid”: standard employment has in many cases been replaced by non-standard forms of work and new forms of self-employment. Examples include part-time work, on-demand work, platform work, bogus self-employment, etc.8 “Fluidity” also implies changing trends in mobility: traditional long-term mobility, which implied moving from one’s home Member State to another and working and living in that other Member State for a long(er) period of time, has been replaced or supplemented by multiple short-term movements to a different Member State.9 Additionally, digitalisation is making it difficult to define “cross-border” work; in many cases, remote working or teleworking challenges the very idea of “crossing borders”.

As regards “mobility” or mobility patterns, important aspects of coordination law that have been extensively and controversially discussed in recent years and include the posting of workers10 and cross-border temporary work. The considerable amount of CJEU case law on these matters11 implies that the debate on this topic continues to take place and that it remains contentious. 

And last but not least: an unprecedented serious challenge – the COVID-19 pandemic – not only “forced” European Member States to take substantial steps to mitigate the economic and social impact of the health crisis; it also (initially) led to restrictions to the free movement of persons, to changes in work culture (“home office”) and raised new questions about the applicable social security legislation to situations involving different Member States.

Taking these developments into account, the need to discuss the questions and challenges surrounding coordination law has emerged. Our aim was therefore to promote dialogue between practitioners and academia, focussing on issues that arise from the practical implementation of the Coordination Regulation. Many practical questions have already been addressed by existing case law: social security coordination law has always been put forward by preliminary rulings brought before the CJEU by national courts, i.e. the Court has provided answers to questions related to the implementation of the law. On the other hand, only few reports are available about how specific problems between different national social security institutions have been resolved, regardless of the cases brought before the CJEU. It is therefore crucial to examine the setting that unfolds when mobile persons’ requests are contingent on the administration of Member States’ social security institutions and their interactions and collaboration. In other words, examining how the law is being applied on a “daily basis” is essential.

This study is the outcome of a conference that was organised in June 2021. It took place virtually due to the ongoing pandemic. The conference brought together several scholars who discussed European social security law from different perspectives. Our discussion focussed on current issues and the challenges coordination law faces as well as problems that arise when the law is applied by different institutions. Beyond this “practical” focus, however, we also addressed the theoretical foundations, i.e. the “character” of coordination law.12

The first chapter of this publication reviews the legal character of EU social security law and the development of transnational rights. Eberhard Eichenhofer challenges the general assumption that coordination rules should be viewed separately from substantial national social security laws. He argues that coordination law is not a mere technical mechanism for determining the international dimension of social security. If that were true, then EU legislation would be irrelevant for the establishment of any social security entitlements. This is not the case, however. On the contrary: coordination law plays an important role in shaping “transnational social security rights”. These rights are understood as entitlements based on EU law and arise from rights enshrined in Member States. This is illustrated by way of several examples from the Regulation itself, highlighting the character of transnational rights as international substantive rights, such as the equalisation of facts, the delivery of services outside the competent state or the accumulation of insurance periods. Eichenhofer demonstrates that coordination law is more than just a technical mechanism established by EU law, which lies beyond or above the Member States’ social security legislation. In fact, coordination law creates genuine European social security rights by combining EU law with Member States’ social security provisions. In other words, it creates transnational substantive entitlements by transforming national entitlements into transnational European ones.

The next two chapters discuss the practical implementation of the coordination regulations from a ministerial perspective. Two representatives of national ministries share their views on this matter: Moira Kettner from the German Federal Ministry of Labour and Social Affairs, and Anna Rizou from the Greek Ministry of Labour and Social Affairs.

Kettner acknowledges that ministerial authorities are in continuous contact with both the relevant (national) social security institutions as well as the competent authorities in other Member States. Such continuous communication allows for profound insights into the application of coordination law. Kettner divides practical challenges into two categories. The first category emerges as a consequence of sudden events that require immediate action. Social security coordination during the COVID-19 pandemic falls into this category: the pandemic called for urgent action because the usual coordination procedures and standards were no longer feasible. Kettner argues that the exceptional architecture of the coordination regulations and the reliable cooperation between Member States proved capable to deal with this extraordinary situation, despite the fact that not all problems related to cross-border social security could be successfully resolved, as the example of financial compensation for quarantine orders shows. The second category of practical challenges for coordination law evolves over time as a result of societal or legal changes. Examples include digitalisation, the increasing heterogeneity of EU Member States, changes in traditional family patterns or age structures within the EU or the creation of new social security branches such as long-term care. To cope with all of these challenges, regular revisions of the coordination regulations are indispensable.

Rizou presents practical issues the Greek ministry and the Greek competent institutions are dealing with. One of the biggest institutions, the Electronic National Social Security Fund, faces several challenges in terms of collecting the requested information due to the massive workload, on the one hand, and understaffing, on the other. The gathering of information on portable European A1 forms, in particular, is fraught with problems, as these forms have not yet been digitised. Digitalisation efforts are underway, yet the process is slow. Rizou then discusses other practical issues, such as questions of medical treatment abroad or the implementation of the EESSI system, an electronic system that connects social security institutions in EU Member States.13 The long delays in the implementation of EESSI are considered particularly problematic.

The two chapters that follow provides insights into the application of EU social security law from another practical perspective, namely from the perspective of so-called “liaison bodies”,14 which can be considered the front line in “every-day” implementation of coordination law.

The perspective of the German Liaison Agency Health Insurance is discussed in Linda Bojanowski’s contribution. She first describes an important practical instrument of coordination law, the European Health Insurance Card (EHIC), which verifies holders’ entitlement to receive unplanned cross-border medical treatment in another Member State. The EHIC is symbolic for the EU’s right to free movement. Bojanowski describes the EHIC’s legal background and criticises some of its outdated methods (for example, German healthcare providers still use photocopiers to make a copy of the EHIC). Efforts are underway in the Member States and the EU to establish an electronic EHIC. Like Rizou, Bojanowski also claims that EU social security law is currently experiencing a genuine digitalisation push through the EESSI system.

Stefanie Klein addresses practical problems and questions from the perspective of the Liaison Body of the German Social Accident Insurance. In fact, it is not only a liaison body, but also an “institution of the place of residence or place of stay”, which implies that it is the “administrative front line” for coordinating national rules on accidents at work and industrial diseases under Title III Chapter 2 Reg. (EC) 883/2004. Several practical issues arise in the coordination of accidents at work at EU level. She provides some examples: the applicable legislation has proven difficult in some cases, particularly when information on the employer or place of work is missing – or when the patient her-/himself is unable to provide the necessary information. In other cases, colliding (national) interpretations of the term “accident at work” are difficult to explain to persons who have suffered an accident. The case may also be that treatment of a special benefit in kind offered by the German Accident Insurance has to be abruptly terminated and transferred to another institution, which can cause serious medical and personal problems for the respective patient. Klein argues that the differences between the EU Member States’ social security systems are still substantial;15 however, these systems diverge even more when it comes to accidents at work, posing a continuous challenge for the administrative application of coordination rules – but also represent a success story when benefits in kind are successfully provided.

The following two chapters deal with two challenges of coordination law that have gained momentum in recent years: the posting of workers, on the one hand, and digitalisation of work – especially the phenomenon of platform work – on the other. 

Daniel Hlava’s chapter reviews the special challenges the posting of workers within the EU poses for coordination law. The question which social security system applies in the case of cross-border assignments of workers arises not only in the context of posting, but also in the context of temporary work. One major issue is the far-reaching binding effect of so-called A1 certificates. Hlava claims that EU-wide standards for the issuance of such certificates should be established in addition to a centralised electronic certificate application procedure. The retroactivity of A1 certificates also poses practical problems. Hlava discusses platform work and its implications for coordination law. He provides the examples of “gigwork” and “crowdwork” to highlight the difficulties in distinguishing between an employee and a self-employed person. This is relevant for such persons’ access to social security. In the case of location-independent platform work, EU coordination rules could ease the practical difficulties crowdworkers who are active in two or more Member States face when determining where they are carrying out the substantial part of their employment or self-employment activity.

Effrosyni Bakirtzi presents an overview of the impact of digitalisation on the world of work and explores the challenges it has created for the EU coordination system. She discusses two cases: the first case involves frontier and cross-border workers; the second case examines the situation of cross-border platform workers whose legal status is often unclear. She describes the extraordinary situation caused by the COVID-19 pandemic for the first case, namely cross-border and frontier workers, the pandemic’s implications for their social security rights and the solutions found at EU level as well as in selected EU countries. Despite the extraordinary conditions triggered by the coronavirus, no substantial changes with regard to the applicable legislation were observed, partially because many countries relied on Art. 16 of Reg. 883/04. However, it will be interesting to observe whether the post-COVID era will bring permanent changes to the work organisation of such workers. The second case, namely cross-border platform work, is more complicated from a legal perspective. Bakirtzi first defines platform work and then discusses the divide between employee and self-employment status: distinct classifications of platform workers in different Member States might raise issues with regard to the coordination of social security systems. Another problem is the potentially marginal nature of platform work and its impact on the applicable legislation. She argues that in times of virtual mobility and transitions in working arrangements, the regulation on labour mobility and social security coordination must be aligned to close the gaps in social protection. 

The CJEU is often confronted with questions regarding the practical problems of coordination law. Anna Tsetoura’s chapter provides an overview of the CJEU’s recent case law on the coordination of social security systems. Her research covers a 5-year period. She presents selected cases that address a wide range of issues from social security benefits (old-age, sickness, invalidity, family and unemployment benefits) to special non-contributory benefits, social security contributions and applicable legislation, including postings of workers and third-country nationals under Regulation 883/2004. She provides for a comprehensive assessment of these cases based on comparisons with previous cases brought before the Court. Tsetoura further argues that the Court’s rulings offer efficient protection of social security rights that apply objective criteria which neither undermine the functionality of the coordination mechanism nor the financial balance of social security systems. However, the “problematic” situations that arise in connection with the posting of workers, as well as with certain phenomena of artificial arrangements are reflected in some judgements. Ultimately, the Court appears to be balancing the requirements of States’ planning as far as their social security systems are concerned and the social security protection provided to those who make use of the freedom of movement.

In the final chapter, Angelos Stergiou describes coordination as a common language for social security and as a basis for European solidarity. As long as no common concept of social security exists in the EU, coordination seems to be playing the role of developing a common language between Member States. This is achieved, for example, by the development of common definitions: it is crucial for the legal concepts on which the coordination mechanism is based to be uniformly interpreted and applied across the EU. Moreover, coordination can – or should – also represent a common basis for European solidarity. According to Stergiou, coordination should not be limited to a purely technical role. On the contrary, it should become a mechanism for organising citizens’ mutual solidarity based on an appropriate articulation of national social security systems to facilitate the free movement of European citizens. However, an extensive promotion of European citizenship has not yet occurred – especially because the borders are closed for those who do not have sufficient resources, ensuring that national welfare systems are not overburdened. He concludes that the more the idea of Europe recedes, the more coordination is entangled with national interests; the more the idea of Europe is promoted, the more coordination develops in a positive way.
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2 Transnational Rights in the EU – Social Security Law

Eberhard Eichenhofer



 

 

1 What are the aims of the coordination of social security law?

Social security law plays a crucial role in EU law. The European Economic Community’s (EEC) first legal act of general application was ratified in Regulations Nos. 3/4 of 1958 and dealt with the coordination of social security law. Was this the hallmark of an emerging European social security policy? Most observers might disagree, but this starting point was truly more than just a symbolic gesture or mere window dressing for the emerging common or single market. 

This first EEC legislation replaced regulations that had previously been established by international treaties. EEC coordination law introduced multilateral rules – originally agreed in bilateral agreements – and generalised provisions for more than just two states. Coordination law is widely understood as a technical mechanism for determining the international dimension of social security. Based on this assumption, it is not farfetched to conclude that these rules do not have a substantial impact on Member States’ social security laws. According to doctrine, coordination rules are a class of their own and remain separate from substantial social security laws. While the former generally aim to establish applicable law, the latter are considered to be substantive law. This doctrine continues to prevail in the discourse on coordination law, which most scholars interpret as being a more technical and highly sophisticated, but second-rank legislation in terms of substance. The question about the function of coordination law is important, however, as it provides insights into the role of EU legislation in social security policy. If the assumption of the merely technical character of coordination law is correct, then EU legislation is irrelevant for the establishment of any social security entitlements.

This view misrepresents the function of coordination law and its significance for individual social security rights. A deeper look into specific social security coordination rules reveals the substantive and substantial function of social security coordination rules. The following section sheds light on the crucial role the coordination of EU social security law plays in shaping “transnational social security rights”.

“Transnational social security rights” are understood as entitlements that are based on international or EU law and that arise from rights enshrined in the State. Such rights are not self-evident and contradict the traditional understanding of international and European law. 

Traditionally, in a world subdivided into separate states, every individual is entitled to the rights provided for by the legal system of his or her State – namely the state they reside in or that they are most closely connected with. However, this assumption is contradicted by the fact that an individual can be subject to the rights of several states. This view is underpinned by the traditional perspective of the conflict of laws, namely the law on the applicable legislation, which is derived from the theory of Savigny and has thus been inherited from the 19th century. Rights are conceived as an individual’s unilateral entitlements vis-à-vis public bodies. 

The conflict of laws should therefore be exclusively limited to the determination of the law that is applicable to cross-border situations. According to this assumption, every person unequivocally belongs to the legal system of a State; international law is therefore tasked with identifying the respective competent state. Against this background, the assumption of transnational legal claims is far from the orthodox vision that each legal entitlement is created by a specific State, because all transnational entitlements can be assigned to more than one legal order. They therefore represent a specific category in substantive law by virtue of combining international and various national provisions, which in turn generate new entitlements that are embedded in both national and international law. 

This is illustrated by way of several examples from European social security law (Chapters 2 and 3). Finally, transnational social security rights are defined in more detail conceptually, systematically and in terms of their consequences (Chapter 4). 

 

2 EU social security law

2.1 The conflict of laws and coordination rules in EU social security law 

EU social security law is enshrined in Regulation (EC) No. 883/2004. It comprises provisions on the conflict of laws and on the coordination of benefits and obligations. First, it standardises the law applicable to cross-border situations in the Member States (Arts 11-16 of Regulation (EC) No. 883/2004), thereby ensuring a uniform application of social security law among all Member States; above all, it ensures that the social security law of only one Member State is applied in cross-border situations (Art. 11(1) of Regulation (EC) No. 883/2004). European social security law, moreover, comprises a vast number of coordination provisions, in particular in Arts 17-90 of Regulation (EC) No. 883/2004, many of which contribute significantly to the formation of transnational legal rights.1 EU standards regularly take precedence over similar provisions in Member State’s respective laws.2 

 

2.2 Characteristics and peculiarities of EU choice of law rules

EU conflict of laws rules are unilateral rules, because the international scope of application of the respective competent State follows from these, even if the answer about the applicable law for all Member States is provided in general terms in Arts 11-16 of Regulation (EC) No. 883/2004.3 “Unilateral” conflict of laws rules do not imply that the EU assigns the international scope of application of its laws to all States in the same manner. The EU’s conflict of laws rules in social security are one-sided because the question of the applicable law does not arise as a question of legal relevance for the institutions and courts applying social security law in their respective States, because they either apply their own national law or none at all. They, therefore, do not have to answer the question of the application of other States’ laws to which the conflict of laws rules would provide an answer, and which could also be referred back or forward.4 

The necessary one-sidedness of the conflict of laws rules in social security law can be explained by their public law character. Public laws generally unilaterally regulate the relationship of individuals to a particular State. By contrast, private law conflict of laws rules are more generalised because the State applying the law is not necessarily involved in the private law relationship to be adjudicated and is therefore faced with a choice of law issue in terms of the decision’s substantive fairness, e.g. whether compensation for dismissal shall be paid in a cross-border employment relationship if the law chosen by the parties provides for this option while the law applicable to the State of employment provides for protection against dismissal. 

Such choice of law issues arise in both private international law and in international labour law, but not in international social security law. This discrepancy can be explained by the fact that the term ‘application of law’ means two different things in public and in private law. In private law, it entails the assessment of cross-border living conditions in accordance with the standards of the law closest to the subject matter. The civil courts appointed for this purpose are faced with the choice of law based on the general conflict of laws rules. Civil courts decide the choice of law issue against the background of internationally similar rights drawing on the criterion of proximity, i.e. by invoking the national law that is “closest” to the facts to be decided. 

Unilateral conflict of laws rules and the unilateralism of public law, on the other hand, one-sidedly shape the relationships between individuals and the bearer of public power through the unilateral use of State power. This is the essence of “subject theory” (Subjekttheorie in German), the leading theory of demarcation between public and private law today. It recognises that public law unilaterally confers special rights to public bodies and authorities. State agencies and authorities are established by a State, and its laws comprehensively justify their actions because they are exercising State power. The execution of a State’s public law therefore necessarily rests on its agencies and authorities, i.e. the rights and competent addressees cannot be separated from one another. If the State confers unilateral powers on its authorities, they alone can exercise them, whereas the authorities of other states cannot.

Public authorities thus only have to determine whether they are competent or not; they do not have to decide with binding force which of several foreign authorities might be competent and empowered to act. That is, public authorities – unlike civil courts – are not faced with choice of law questions.

Procedural and substantive laws on social security are harmonised within a Member State; judicial reviews by domestic courts are limited to the actions of the domestic administration. National courts do not have to deal with questions of international jurisdiction on the assertion of claims against external institutions. Administrative action and administrative judicial reviews take place under one and the same law of a given State. 

 

2.3 Domestic public law often takes arrangements under foreign public law into consideration

This does not mean that a State’s public law does not recognise foreign public law at all. On the contrary, transnational claims are an expression of the fundamental recognition of foreign public laws’ legal positions within the framework of domestic public law. 

Article 84 of Regulation (EC) No. 883/2004 allows social security institutions in the debtor’s state of residence to enforce claims for contributions or repayments from other Member States’ social security institutions. The State enforcing the claim for payment based on foreign social security law by way of administrative assistance does not apply the law of this other State; it applies its own administrative enforcement law to enforce claims based on foreign social security law. Such norms establish transnational legal claims.5

An EU law provision links claims for contributions or repayments under the law of another Member State to the enforcement powers of the State providing assistance. Any foreign claim can be enforced domestically across borders since Art. 84 of Regulation (EC) No. 883/2004 has introduced this possibility as a transnational norm. 

 

3 Transnational rights as international substantive rights – illustrated by various regulatory examples

Transnational social security rights derive from substantive norms that apply to international situations. In addition to the unilateral conflict of laws rules, EU social security law primarily features transnational rules on coordination. 

Coordination rules are international law rules that relate the legal relationships of several competent States to one another and ensure that they have a cross-border effect. Conflict of laws and coordination rules facilitate and create transnational social security rights. They are enshrined in Arts 4 to 7 of Regulation (EC) No. 883/2004, and are differentiated according to type of benefit in Arts 17-70 of Regulation (EC) No. 883/2004. The most important coordination rules are equal treatment (Art. 4 of Regulation (EC) No. 883/2004), the assimilation of facts (Art. 5 of Regulation (EC) No. 883/2004), accumulation periods (Art. 6 of Regulation (EC) No. 883/2004), the export of cash benefits (Art. 7 of Regulation (EC) No. 883/2004), benefit assistance (Arts 17-20 of Regulation (EC) No. 883/2004) and the elimination of double entitlement. In addition, the favourability principle has been developed in case law to resolve conflicts between EU law and Member States’ autonomous social security laws. 

 

3.1 Multiple employment 

Persons who have multiple employment contracts are employed in different countries for more than a one-month period and thus become subject to compulsory insurance in each State. As no individual may be subject to the social security legislation of several States at the same time (Art. 11 of Regulation (EC) No. 883/2004), the issue of accumulation of entitlements must be resolved. 

This is achieved by the norm established in Article 13 of Regulation (EC) No. 883/2004. It covers gainful activities carried out in several Member States and stipulates that the resultant income is to be aggregated in both States (Art. 13(5) of Regulation (EC) No. 883/2004). Furthermore, the overall activity is to be assigned to the law of the State in which the activity has its economic centre of gravity (Art. 13(1) of Regulation (EC) No. 883/2004). The overall activity, which is subject to the rights of two Member States, is thus formulated as a transnational claim on the basis of an international law norm and is subject to the contribution law of the Member State to which the overall activity is economically closest.6

 

3.2 Equalisation of facts 

The principle of equality of facts has been developed in case law to complement the specific equality requirements that exist in EU law. The principle is more than a gap-filler and -closer. Case law extends this requirement to a number of elements of entitlement in numerous judgements. The European Court of Justice (CJEU) has recognised the equality of facts with reference to periods of insurance,7 unemployment,8 criminal imprisonment,9 gainful employment,10 income,11 inclusion in the education system,12 activity in the public service,13 residence,14 including that of spouses15 or children,16 military service,17 raising children,18 accidents at work,19 receipt of social benefits,20 and care of a child with a disability.21 It has thus developed its effect in all sub-areas of social security law to which Regulation (EC) No. 883/2004 applies. 

An equalisation which is de facto denied is often interpreted as a violation of the beneficiary’s freedom of movement;22 an individual who makes use of his or her right of freedom of movement stands to lose other rights. Hence, a higher parental allowance is also due if it is payable following a sickness benefit payment, and if this particular payment was provided for under the law of another Member State other than that of the State liable to pay the benefit.23  

Article 14 of Regulation (EC) No. 883/2004 extends the right of voluntary insurance to individuals residing outside the competent State, thereby extending the power to take out voluntary insurance for periods of employment or insurance in states other than that in which voluntary insurance is paid.24 Similarly, any child-rearing periods in another state are to be treated the same way as those in the competent State for the purpose of calculating the entire child-rearing period.25  

If a qualifying period required for receipt of a reduced earning capacity pension is interrupted by illness, maternity leave or a period of unemployment in a state outside of the competent State, it will be taken into account.26 If the previously held professional position is of relevance to determine an individual’s disability pension, any career advancements made in foreign employment are to be equated with equal positions in the home State.27 

The provision included in a pension insurance scheme that entitlement to an invalidity pension ceases if a work accident occurs must also be applied if that work accident is compensable under the law of another Member State.28 Similarly, if entitlement to a pension benefit ceases if the insured person has been ordered to serve a criminal sentence, any prison sentence imposed under the law of a State other than that liable to pay benefits must be treated equally.29 If the increased early retirement pension – which provides for a raise in the minimum pension – depends on a specific pension amount, Article 5(a) of Regulation (EC) No. 883/2004 stipulates that pension rights acquired under the law of other Member States must be treated equally in the calculation of the increased early retirement pension.30 

The harmonisation of facts reinforces many individual provisions of international social security law because it is a rule of equivalence. It thus extends the effects of the law of one State to the facts that arise under the law of other States, thereby expanding the latter. The equal treatment of facts does not imply that the respective State usurps powers, rather it extends the effects of its norms to international situations to close gaps in protection, thus creating transnational claims to secure equal treatment. 

 

3.3 Delivery of service outside the competent State

Arts 17-21 of Regulation (EC) No. 883/2004 specify rules on cross-border medical benefits related to health insurance and maternity healthcare. Arts 36, 40 of Regulation (EC) No. 883/2004 regulate the provision of assistance within the scope of occupational accident insurance. The European Health Insurance Card (EHIC) was created to ensure cross-border benefits in the event of illness and sickness during pregnancy and maternity leave. These rules are of relevance for insured persons seeking medical treatment outside the competent State (of employment), in their State of residence or in another state. Arts 17-20 of Regulation (EC) No. 883/2004 give such entitlements to insured persons who reside in another Member State as well as to cross-border commuters; they are thereby granted any immediately necessary entitlements to healthcare in their State of residence.31 

Furthermore, according to Art. 20 of Regulation (EC) No. 883/2004, insured persons may seek treatment in another Member State with prior approval from the competent State, if the treatment due under the law of the competent State is not available or cannot be provided in time.32 This entitlement does not arise, however, if the respective treatment is in fact available in the competent State but is provided at a higher standard in another Member State.33 The aforementioned EU standards link legal relationships of the individual’s State of employment with his or her State of residence or his or her State of employment and medical treatment, and establish transnational claims to medical treatment. The issue of cross-border benefits is settled in accordance with Art. 36 of Regulation (EC) No. 883/2004.

Entitlement to benefits based on the law of the State of employment is effectuated in the legal forms provided for in the State of residence or State in which treatment is sought. If the law of the state of employment follows the principle of benefits in kind, but the law of the State of residence or treatment follows that of reimbursement, the benefit is to be provided according to the law of the State of treatment, and not according to the law of the competent state. This means that the treatment received is to be paid on the spot instead of relying on an internal settlement between the service provider and the health insurance fund. 

 

3.4 Accumulation of insurance periods 

The benefits system of a State’s social security law is generally based on facts that have been established and realised under its law. Social security facts are periods of employment or of insurance that must have been accumulated in accordance with the State’s law for entitlement to rights. Equivalent facts that are realised under the social security law of other States, on the other hand, can (and should be) regulated by these States. The international order among States’ social insurance systems is therefore intricately linked to the mutual recognition of their systems. 

EU coordination law and social security agreements are based on this general assumption. It follows that an international insurance history must necessarily be shaped by international legal regulations in such a way that the insurance relationships established under different States’ laws remain effective and are linked with one another. 
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